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Plaintiff M Faisal Rashid (“Rashid”) sues Sovereign
Bancorp, Inc. (“Sovereign”), his forner enployer for violation of
the Fam |y and Medical Leave Act (FM.A) of 1993, 29 U S.C § 2601
et seq. Because there are genuine issues of material fact as to
Rashi d’ s cl ai magai nst Sovereign, the notion for summary judgnent

wi Il be deni ed.

BACKGROUND
A Facts
On Septenber 9, 2002, Rashid was hired by Sovereign as
Manager of Performance and Variable Pay Metrics. For
approximately the first two years of his enploynent, he reported
to John Vitali, Vice President of Conpensation. At sone point in

2004, Rashid began reporting to Randy Reardon, Vice President of
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Learning and Organi zati onal Devel opnent. During the sunmer of
2006, Rashid began reporting to Thomas Stypul koski, Human
Resources-Director of Conpensation. Shortly after Rashid began
reporting to Stypul koski, Rashid was pronoted to Human Resources-
Perf ormance and Recognition Manager. Rashid continued to report
to Stypul koski; both Rashid and Stypul koski were overseen by
Cheryl Patnick, the Vice President of Human Resources at
Sover ei gn.

According to Rashid s testinony, his nother was not in
good health in Septenber 2006. In m d-Septenber, Rashid | earned
that she would likely need to undergo a surgical procedure in
| ate Cctober and that she would need care follow ng the
procedure.® On Septenber 19, 2006, Rashid net w th Stypul skoski,
his supervisor; the parties agree that this is the first time the
two men di scussed Rashid’s nother’s illness. However, the
parties disagree as to what happened during and after the initial

nmeeting, leading up to Rashid s term nation

1. Sept enber 19, 2006

a. Plaintiff’'s version

1 Def endants di spute this version of events, pointing to

Rashid’ s nother’s nedical records. According to defendants, the
records show that the nother was receiving nedical care of sone
sort and had been given blood tests in md-Septenber. However,
according to defendants, her tests reveal ed not hi ng unusual at
that point. The first record to note a need for gall bl adder
surgery is frommd- to | ate-Cctober 2006
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On Septenber 19, 2006, Rashid net with Stypul koski and
requested tine off. Rashid testified that the neeting was
schedul ed for the two nen to review the status of Rashid's
projects and to discuss tinme off. He testified that the neeting
went well at first; Stypul koski was pleased with the progress
Rashi d was making on his projects. Follow ng the status report,
Rashid told Stypul koski that he needed to take sonme tine off from
wor k.  Stypul koski replied that Rashid had al ready used all of
his paid tinme off and that it would be unfair to other enpl oyees
for Rashid to take nore vacation. Rashid then expl ained that he
had special circunstances and that he was not asking for paid
time off, but only for unpaid | eave.

St ypul koski i nquired about the circunstances, noting
t hat he knew Rashid was goi ng through a divorce. Rashid told him
that the | eave was unrelated to his divorce and that his nother,
who lived in Pakistan, was ill. She was not doing well and
Rashid needed to travel to Pakistan to be with her. Stypul kosk
responded by asking if she was dying; he stated that, if she were
dying, it mght nmake sense for Rashid to travel to her.

Rashid testified that, at that point, he becane upset
and asked Stypul koski to be nore sensitive about his nother’s
health. Rashid told Stypul koski that he did not believe the
nmeeting was going well and that he wanted to ask Cheryl Patnick

to join themfor the rest of the neeting. He rose to go find
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Pat ni ck, but Stypul koski asked himto sit back down because there
were nore topics to discuss. Wen Rashid did so, Stypul kosk
changed the topic and began to ask Rashid about his expense

reports and his nethod of recording paid tinme off.

b. Def endant’s version

In contrast to Rashid' s version of events, Stypul kosk
testified that Rashid requested a neeting with himto discuss
vacation. Rashid first said he would like tine off and had sone
vacation left fromthe tine allotted to himby Sovereign. After
St ypul koski deni ed the request, pointing out that Rashid had used
his paid tinme off, Rashid said that he thought he should be
entitled to tine off as long as his projects were getting done.
He said that he viewed Stypul koski as a nmentor and thought
Stypul koski should grant himthe time off. Stypul koski again
deni ed the request and explained that it would be unfair to other
enpl oyees to all ow Rashid extra vacation

Rashi d becanme angry and told Stypul koski that he really
needed the tine off. Wen Stypul koski asked hi mwhy, Rashid
asked Stypul koski whether he was aware of Rashid s personal
i ssues. Stypul koski asked whet her Rashid needed the tine off
because of his divorce; Rashid replied that, yes, his divorce was
the reason. When Stypul koski said that he could not understand

why Rashid would need extra tine for a divorce when |ots of
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peopl e go through divorces, Rashid said that he needed the tine
because his nother was sick.

St ypul koski told Rashid that he thought that Rashid had
| ost credibility by providing three differing reasons why he
needed | eave. Stypul koski told Rashid that if, fromthe start,
he had told Stypul koski that his nother was seriously ill or
dyi ng and that he needed tine off, they would have been able to
work together to arrange the tine. However, this was not what
had occurred. Rashid had given a variety of reasons and had only
cone up with his nother’s illness as a last resort. Rashid
becane “extrenely angry” and tried to end the conversation, but
St ypul koski instructed himto stay, saying that Stypul koski woul d
consider it insubordination if Rashid left.

Stypul koski then raised an issue that had conme to his
attention that norning when Cheryl Patnick’s assistant, Rosalie,
cane to Stypul koski regarding Rashid s expense reports. Rosalie
told Stypul koski that Rashid had asked her to sign Patnick’s nane
on an expense report and, when Rosalie said she was not
aut hori zed to do so, Rashid repeated his request. Rosalie asked
Stypul koski to address the situation because Rashid' s request
made her feel “very unconfortable.”

Rashi d agai n becane angry and asked whet her Stypul kosk
was accusing himof cheating. He said he would not be spoken to

in that way and that the conversation was over. Stypul koski told
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Rashid that he should return to his office at Villanova rather
than staying to attend the afternoon neeting. He told Rashid

that his behavi or woul d have to be addressed.

2. Sept enber 20, 2006

The parties agree that, on Septenber 20, 2006, a
foll owup neeting was held with Rashid, Stypul koski, and Donna
Forcey. Rashid testified that he believed that the neeting was
to address his | eave request. However, at the neeting,
Stypul koski reviewed the problens that he had raised to Rashid
the day before (expense reports and recording vacation). He also
questioned the propriety of a |l aptop purchase for one of Rashid' s
subordi nates. Rashid asked Forcey why all these issues were
bei ng rai sed when there had never been a problemin the past, and
al so asked that he be given a chance to explain his view of
t hings so that Stypul koski’s concerns could be alleviat ed.
Rashi d rem nded Forcey that the purpose of the neeting was to
address his | eave request, which remained outstanding fromthe
day before.

Agai n, defendant presents a different version of
events. According to defendant, the purpose of the neeting on
Septenber 20 was to address Rashi d’s insubordination the day
before and to address all renaining open issues. Defendant

clains that Rashid was agai n insubordi nate on Septenber 20 and
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behaved belligerently during the nmeeting. Defendant agrees,
t hough, that Rashid’ s request for time off because of his

nmother’s illness was not discussed during the neeting.

3. Sept enber 21, 2006

On Septenber 21, 2006, Rashid was sumoned to anot her
meeting with Forcey and Stypul koski where he was told that, in
light of the events of the past two days, his services were no
| onger required by Sovereign. Rashid was offered the opportunity
to resign and receive four weeks severance pay. Rashid expressed
to Forcey that, based on his know edge of severance packages
given in the past, four weeks severance was insufficient for a

person who held his position.

B. The Conpl ai nt

Rashid asserts a claimfor violation of the FM.A, 29
US C 8 2601 et seq. Rashid clainms that Sovereign interfered

with his right to take | eave under the FM.A.

1. MOTI ON FOR SUMVARY JUDGVENT

A Summary Judgnent St andard

Summary judgnent is proper when “the pleadings, the
di scovery and disclosure materials on file, and any affidavits,

show that there is no genuine issue as to any material fact and
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that the novant is entitled to judgnent as a matter of |law”
Fed. R Cv. P. 56(c). A fact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing |law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

“Al though the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘the burden on the noving party may be di scharged by show ng- -
that is, pointing out to the district court--that there is an
absence of evidence to support the nonnoving party’ s case when
t he nonnoving party bears the ultimte burden of proof.”

Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d

Cr. 2004) (quoting Singletary v. Pa. Dep’'t of Corr., 266 F.3d

186, 192 n.2 (3d Cr. 2001)). Once the noving party has thus
di scharged its burden, the nonnoving party “may not rely nerely
on allegations or denials in its own pleading; rather, its
response nust--by affidavits or as otherwi se provided in [Rule
56] --set out specific facts show ng a genuine issue for trial.”

Fed. R Gv. P. 56(e)(2).



B. EMLA
The FMLA was created to “bal ance the demands of the
wor kpl ace with the needs of famlies” and “to entitle enpl oyees
to take reasonable | eave for nedical reasons.” 29 U S.C. 8§
2601(b)(1)-(2). The statute endeavors to acconplish these
purposes “in a manner that acconmopdates the legitimte interests

of enployers.” 29 U.S.C. 8§ 2601(b)(3).

The FMLA contains two types of provisions. Callison v.

Gty of Phila., 430 F.3d 117, 119 (3d Cir. 2005). *“First, it

creates a series of prescriptive substantive rights for eligible
enpl oyees, often referred to as the ‘entitlenent’ or
‘“interference’ provisions which set floors for enployer conduct.”
Id. The statute provides that an eligible enployee may take up
to “twel ve workweeks of |eave during any twel ve-nonth period”
“[i]n order to care for the spouse, or a son, daughter, or
parent, of the enployee, if such spouse, son, daughter, or parent
has a serious health condition.” 29 U S.C. § 2612(a)(1)(0O
Followi ng a qualified absence, the enployee is entitled to be
reinstated to the former position or an alternate one with
equi val ent pay, benefits and working conditions. § 2614(a)(1).
“Additionally, the FMLA provi des protection against
di scrimnation based on the exercise of these rights, often
referred to as the ‘discrimnation’ or ‘retaliation’ provisions.”

Callison, 430 F.3d at 119; see 29 U.S.C. § 2615(a)(1)-(2); 29
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C.F.R 8§ 825.220(c) (“An enployer is prohibited from

di scrim nating agai nst enployees . . . who have used FMLA

| eave.”); id. (prohibiting consideration of “the taking of FM.A

| eave as a negative factor in enploynent actions, such as hiring,
pronotions or disciplinary actions”).

To present a claimunder the FMLA's interference
provisions,? a plaintiff nust show that (1) he is an eligible
enpl oyee under the FMLA, 29 U . S.C. § 2611(2); (2) defendant is an
enpl oyer subject to the requirenents of the FMLA, 8§ 2611(4); (3)
plaintiff was entitled to | eave under the FMLA, 8§ 2612(a)(1) (0O
(4) plaintiff gave notice to the defendant of his intention to
take FMLA | eave, 8§ 2612(e); and (5) defendant denied himthe
benefits to which he was entitled under the FM.A, 88 2612, 2614.

See Parker v. Hahnemann Univ. Hosp., 234 F. Supp. 2d 478, 483-84

(D.N.J. 2002). *“Under this theory, the enployee need not show

2 This case inplicates only the interference provisions

of the FMLA. Rashid clains that he was eligible for benefits
under the FMLA and that Sovereign interfered with his use of
t hose benefits by refusing to allow himto take | eave and by
termnating his enploynent inmediately after his request for

| eave.

Al t hough the conplaint includes only a single claimfor
interference with Rashid' s rights under the FMLA, Rashid argues
in his brief opposing summary judgnent that Sovereign retaliated
against him in addition to interfering wwth his FM.A rights.
The facts all eged by Rashid, however, do not inplicate the
retaliation provisions of the FMLA, which protect enployees who
take FMLA | eave and are later singled out for adverse enpl oynent
action because they took | eave. Rashid was prevented from ever
taking | eave and, therefore, could not have been retaliated
agai nst for | eave-taking.

-10-



that he was treated differently than others. Further, the
enpl oyer cannot justify its actions by establishing a legitimte
busi ness purpose for its decision.” Callison, 430 F.3d at 119-

20.

C. Application

The parties agree that, at the tinme of his term nation,
Rashid was an eligi ble enpl oyee and Soverei gn was an enpl oyer
within the nmeaning of the FMLA. The renai ning questions are 1)
whet her Rashid was entitled to | eave under the FMLA; 2) if he was
entitled to | eave, whether he placed Sovereign on notice of that
fact; and 3) whether Sovereign denied himleave to which he was
entitled. Sovereign argues that summary judgnent shoul d be
grant ed because Rashid cannot neet any of the three requirenents

|l i sted above.

1. Entitlenent to | eave

Soverei gn argues that Rashid cannot prove that he was
eligible for | eave under the FMLA as of Septenber 19, 2006
because Rashid’ s nother’s illness and need for surgery was not
yet known at that tinme. Sovereign is not entitled to sumary
j udgnent based on Rashid' s eligibility for | eave because there is
a genuine issue of material fact as to whether Rashid was

eligible for | eave on Septenber 19, 2006 when he requested the
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| eave.

An enployer is required to grant an enpl oyee | eave for
the enployee to care for a parent with a “serious health
condition.” 29 CF.R 8 825.112. A “serious health condition”

i ncludes “continuing treatnment by a health care provider,” which
in turn may include “a period of incapacity of nore than three
consecutive cal endar days, and any subsequent treatnent or period
of incapacity relating to the sane condition that al so involves

either [t]reatnent two or nore tinmes by a health care
provider or [t]reatnment by a health care provider on at |east one
occasion which results in a reginen of continuing treatnment under
t he supervision of the health care provider.” 29 CF.R 8§
825.114(a) (2).

I n support of his claim Rashid has produced the
foll ow ng evidence. First, he points to his own testinony at
deposition that, in md-Septenber, he becane aware that his
not her was going to need a procedure because of her ongoing
abdonen pain and that the procedure would take place sonetine in
late Cctober.® He testified that this know edge notivated himto

request a neeting with Stypul koski. Second, Rashid s nother’s

3 Defendant’s notion for summary judgnent acknow edges
this testinony but argues that it is underm ned by nedi cal
records that do not show a need for surgery until sonetine in
Cctober. Assuming arguendo that the records could be interpreted
as contradicting Rashid’ s testinony rather than sinply
suppl ementing it, defendant has nerely identified an issue of
fact that nust be resolved at trial.
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medi cal records show that she received | aboratory tests in
Sept enber 2006, corroborating Rashid s testinony that she was
under a doctor’s care at this tinme. Third, there is a record
from Noor Hospital, where Rashid s nother was being treated, that
appears to show a diagnosis of gall stones. The date on the
record i s obscured, but the record can be interpreted to support
Rashid' s claimthat his nother had a serious health condition.
Finally, it is undisputed that Rashid s nother did receive
surgery in late October. Plaintiff’s nedical expert states that
Rashid’s nother was placed on bed rest for four weeks foll ow ng
her surgery and woul d have required assistance in caring for
herself during that time. Ex. G Pl.’s Opp. Summ J. This
period greatly exceeds the three-day period of incapacity
required and, in conbination with ongoing doctor’s care,
constitutes a serious health condition for purposes of the FM.A
There is a genuine issue of material fact as to whether
Rashi d’s nother was suffering froma “serious health condition”
because there is evidence sufficient to allow a reasonable jury
to find in Rashid s favor on this issue. Therefore, the notion
for summary judgnment on the ground that Rashid was not entitled

to FMLA | eave will be deni ed.

2. Noti ce of | eave request

Soverei gn next argues that Rashid failed to place it on

- 13-



notice of his need for FMLA | eave. “[A]n enployee need not give
his enployer a formal witten request for anticipated | eave.

Sinple verbal notification is sufficient.” Sarnowski v. Ar

Brooke Linpusine, Inc., 510 F.3d 398, 402 (3d Gr. 2007). “‘The

enpl oyee need not expressly assert rights under the FMLA or even
mention the FMLA.’” 1d. (quoting 29 C.F.R § 825.208(a)(2)).
Rather, “‘[t]he critical question is whether the information
inparted to the enployer is sufficient to reasonably apprise it
of the enployee’s request to take tinme off for a serious health

condition.”” |d. (quoting Manuel v. Westlake Polyners Corp., 66

F.3d 758, 764 (5th Cir. 1995)).

Rashid testified at his deposition that, at the
Septenber 19, 2006 neeting, he requested that he be granted | eave
to care for his sick nother who was having health problens and

woul d need a nedi cal procedure.* Because this evidence is

4 The description of events in Sovereign's notion
suggests that Sovereign did not believe that Rashid was being
truthful regarding the reason he wanted | eave, not that Sovereign
had no notice of Rashid s need for |eave. Stypul koski testified
that Rashid provided a nunber of reasons why he should be granted
| eave, including a desire to travel to Paris and his ongoing
di vorce. For purposes of summary judgnent, Rashid s testinony
that he asked for |leave to care for his nother imrediately and
wi t hout nmentioning conflicting reasons will be credited.

However, the Court also notes that, if Sovereign disbelieved
Rashid, the |aw provides for neasures to probe an enpl oyee’ s need
for | eave before granting or denying the | eave request.

Consi stent with the FMLA, Stypul koski coul d have requested that
Rashi d provide a certification fromhis nother’s health care
provi der that attested to her serious health condition and her
need for care. 29 U S.C. 8 2615(c)(3)(i).
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sufficient to permt a reasonable jury to find in Rashid’ s favor
on the question of notice, there is a genuine issue of nateri al

fact and sunmary judgnent nust be deni ed.

3. Deni al of | eave

Finally, Sovereign argues that, because Rashid s
request for |eave was not addressed during the neetings follow ng
the Septenber 19, 2006 neeting, Rashid cannot prove that
Soverei gn deni ed Rashid | eave to which he was entitled. Section
2615(a)(2) of the FMLA makes it “unlawful for any enployer to
interfere with, restrain, or deny the exercise of or the attenpt
to exercise, any right provided under [the FMLA].” 29 U S.C. 8§
2615(a)(2).

““Interfering with’ the exercise of an enpl oyee’s
rights would include, for exanple, not only refusing to authorize
FMLA | eave, but discouraging an enpl oyee from using such | eave.”
Conoshenti, 364 F.3d at 142. Rashid testified that Stypul kosk
and Forcey refused to address his need for | eave despite his
repeated request that they do so. Mireover, he was fired very
shortly after his request for |eave. Because there is sufficient
evi dence that a reasonable jury could conclude that Sovereign
interfered wwth Rashid s right to FMLA | eave, there is a genui ne

issue of material fact and sunmary judgnent nust be deni ed.
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[11. CONCLUSI ON
For the aforenenti oned reasons, defendant’s notion for

summary judgnent will be denied. An appropriate order follows.
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